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Board  of  Health  Members  Installing  Local  Septic  Systems 

In  July  of  1988,  the  Legislature  amended  Massachusetts  G.L.  c.  Ill  to  allow 
local  board  of  health  (BOH)  members  to  install  septic  systems  in  their  own  towns, 
provided  that  certain  guidelines  are  followed.  (See  c.  121  of  the  Acts  and  Resolves  of 
1988,  reprinted  at  the  end  of  this  Fact  Sheet.)   Board  of  health  members  had 
previously  been  prohibited  from  installing  septic  systems  in  their  own  municipalities 
under  Section  17  of  G.L.  c.  268A,  the  conflict  of  interest  law.   These  restrictions  were 
intended  to  prevent  potential  conflicts  that  arise  when  an  individual  is  the  town 
"regulator"  of  the  very  work  he  or  she  is  doing  for  private  parties. 

This  fact  sheet  outlines  the  basic  rules  BOH  members  must  follow  in  order  to 
install  local  septic  systems. 

Municipal  BOH  members  may  now  install  septic  systems  in  their  own  city  or 
town  as  long  as  the  municipality  has  approved  their  doing  so  by  a  vote  of  either  the 
city  or  town  council,  or  town  meeting.   If  such  approval  has  not  been  sought  (or  is 
not  granted),  the  prohibition  against  BOH  members  installing  local  septic  systems  still 
appHes. 

Even  when  town  approval  to  install  local  septic  systems  is  granted,  additional 
steps  must  be  taken  by  BOH  members  to  comply  with  the  new  law.  If  a  BOH 
member  has  received  voter  approval  to  install  septic  systems  in  his  or  her  own 
community,  neither  the  installer  nor  any  other  members  of  the  BOH  may  inspect  the 
work. 

The  Legislative  amendment  states  that  inspection  of  such  work  must  be  done 
by  either  the  BOH  of  a  different  city  or  town,  or  by  a  special  assistant  health  agent 
appointed  specifically  for  the  purpose  of  inspecting  sewer  installations  performed  by 
BOH  members.  The  special  assistant  health  agent  must  be  appointed  by  the  Mayor, 
Board  of  Selectmen,  Board  of  Aldermen  or  other  governing  board.  If  the  governing 
board  also  serves  as  the  BOH,  any  board  members  who  wish  to  install  septic  systems 
in  the  community  may  not  participate  in  the  appointment  of  the  special  assistant 
health  agent. 

Without  the  city  or  town  approval,  the  conflict  law  prohibits  all  town 
employees,  including  BOH  members,  from  being  paid  by  private  parties  to  do  work 
that  is  "in  relation  to"  a  matter  of  concern  to  the  town.     Municipalities  have  a  direct 
and  substantial  interest  in  many  matters  related  to  the  installation  of  septic  systems 
(such  as  the  issuing  of  a  septic  permit,  the  ongoing  oversight  of  the  installation  and 
the  final  inspection).  For  these  reasons,  the  Ethics  Commission  has  ruled  that  if  a 
BOH  member  installed  septic  systems  for  private  parties,  that  member  would  be 
privately  paid  "in  relation  to"  matters  of  interest  to  the  town  in  violation  of  the 
conflict  law. 


The  conflict  law  also  prohibits  BOH  members  from  represeming  private  clients 
before  town  boards  or  agencies.   Therefore,  a  BOH  member,  absent  the  city  or  town 
approval  outlined  above,  may  not  meet  with  the  local  Health  Agent  on  behalf  of  his 
customer  to  discuss  an  inspection  of  his  work. 

If  BOH  members  are  designated  as  "special"  municipal  employees,  they  qualify 
for  an  exemption  to  the  conflict  law  (regardless  of  whether  town  approval  to  install 
local  septic  systems  has  been  granted)  that  permits  them  to  represent  clients  before 
other  town  boards  --  but  not  their  own  board.  "Specials"  may  also  be  paid  by  private 
clients  for  doing  work  that  requires  town  permits,  as  long  as  the  permit  issues  from 
an  agency  different  from  their  own.   For  example,  in  an  August  1987  opinion  (See 
EC-COI-87-31),  the  Commission  told  a  BOH  member  that  he  could  connect  local 
water  and  sewer  service  lines  because  approvals  for  these  cormections  were  handled 
by  the  Water  and  Sewer  Departments. 


ISSUED:  May  1,  1989 


Commission  Fact  Sheets  are  prepared  and  issued  by  the  Public  Education  Division  of 
the  State  Ethics  Commission.  TTiey  are  intended  to  provide  guidance  to  public 
officials  and  employees  concerning  practical  applications  of  the  conflict  of  interest  law. 


BOARD  OF  HEALTH  MEMBERS—SEPTIC  TANK  INSTALLATION 

cHArmt  isi 

AN  ACT  «MiMr1ilii«  nttMm  kMf^  of  hmmkk  m \mktn  la  (■«■■•  ta  mpUt  laak  lanillitlia  la 

WXrreat.  Th*  deferred  operation  of  this  act  wontd  Vnd  to  itfmt  lU  purpoM.  wtueti  ■ 
10  immediately  tuthonte  board  of  health  membcn  to  enface  in  tepOe  tank  inatallation  in 
certain  arraa.  therefore  it  la  hereb*  dcclarad  la  ba  an  ewcttenty  la*.  Mccaaarr  for  the 
immediate  preaervation  of  the  public  convenienca. 

8f  tt  marled  fry  the  .Senate  and  Haul  of  Revraentattvet  in  Gmtrnt  Court 
oMiembled.  and  by  Ike  aulhority  of  the  eamt,  as  follow: 

Chapter  III  of  the  Gener«l  lawa  •  hereby  amended  by  inaarting  after  acction  26P  tha 
folloannff  section:— 

Sertjon  In  any  rity.  town  or  diatnrt  whwh  aecepU  the  pronaiona  of  thia  taction 

notwithatanding  the  provtanna  of  **tuan  aerentecn  of  chapter  two  hundred  and  iuity- 
eiKht  A.  a  lepuc  lyitem  inataller  who  la  appomicd  or  elected  te  the  board  of  health  mav 
rngtKe  or  work  at  the  buaineaa  of  lepuc  tytlam  inauUalio*  within  the  area  over  which 
ihe  hoard  of  health  haa  junadiction  whila  tcnrinc  aa  a  board  membar.  provided,  however, 
that  neither  the  board  of  health  member  nor  the  board  ihall  inapect  a  Mptic  lysicni 
mtullatjon  done  by  uid  board  of  health  member,  or  aaid  membar  •  partner,  employer, 
rmpluyee  or  ro^mployee  Tfie  inapectjon  of  work  ao  done  (hall  be  performed  either  by 
ihe  board  of  health  of  another  city,  town  or  diatjiet  or  by  a  tpccai  aaaalaal  health  agent 
who  IS  appoinird  vilely  fnt  the  purpoae  of  performing  auch  inapcctnna  by  the  mayor  of  a 
city  the  boird  of  •wlertmen  of  a  town  or  iKe  goveminc  board  of  a  diatnct.  If  the  board 
uf  selectmen  alio  srrve*  a%  the  board  of  health,  taid  septjc  lyttem  inatatler  thali  not 
ptrtiripate  in  the  appointment  of  special  aaaatani  health  agent 

This  section  shall  take  rffert  uoon  itj  acceptance  in  a  city,  by  the  vote  of  the  city 
council  sub)ect  Ut  the  provuiHtns  of  the  charter  of  such  citv;  in  a  town,  by  a  vote  of  town 
meeting,  in  a  municipality  having  a  town  council  form  of  government,  by  a  vote  of  tha 
Ujwn  council.  suh)n-|  u>  the  pnivnions  of  the  charter  of  such  municipaiity:  and.  in  a 
distnrt.  by  the  vote  as  above  pmvided  of  the  citiea  and  towna  of  the  datnete. 

Appro«r<l  July  U  I9HH 


